INTRODUCTION
By way of introduction, and to give some context, it may be helpful to say a few words about how health care provision is organised in Germany. The country has the oldest system of mass health care coverage in the world. Its beginnings stem from one of Otto von Bismarck's social reforms of the 1880s, which established a system of statutory health insurance funds (Gesetzliche Krankenkassen) for workers, and were financed partly by the employer and in part by deductions from the worker's salary. 1 In subsequent years, the ambit of the system was gradually extended to other groups in society so that nowadays virtually every citizen has health insurance coverage. Some ninety percent of the population are members of one of the statutory public funds, while the remainder-typically persons in higher income brackets, who are allowed to opt out of the public insurance scheme-are privately insured. In total, about 250 billion euros are spent on health care provision annually (over ten percent of Germany's gross domestic product). 2 In recent years, the German federal state has increased the level of control it exercises over the system, above all by establishing quality assurance and auditing initiatives in an effort to reduce costs. This has been expressed in reforms to Title publicly insured patients. Nonetheless, the system as a whole remains notably decentralized in character. The state provides the underlying statutory framework (in Title V of the SGB), but leaves the detailed ordering and running of the system to the key non-state actors in the area. 4 Thus the financing of medical treatment is a matter for the health insurance funds, which contract with doctors and hospitals to provide the necessary care. Doctors operating alone or in partnerships and providing primary or specialized care, are private actors, remunerated on a fee-forservice basis by the insurance funds. For their part, hospitals may be either public institutions (run by a given regional municipality or other public body) or private bodies. Of the latter, around half are charitable in nature, including hospitals run by various religious orders, while the rest are commercial, for-profit enterprises.
As regards the regulation of health care providers, this too is devolved, occurring on different levels in line with the federal nature of the German political system. Thus hospitals are primarily regulated by the laws of the individual states (Ldnder), rather than by the federal government (Bund). Individual doctors-those working in primary care as well as those employed in hospitals-are subject to a dual system of control. In the first place, they must be licensed to practice by the federal level licensing (Approbation) authority. Secondly, they are required to join, and are bound by the professional rules (Standesrecht) of, the relevant state-level medical council (Landesdrztekammer) in their region. 5 As is the problem in other countries, there has been an increasing recognition in Germany of the prevalence of avoidable patient injury in the course of medical treatment. In 2007 an expert committee charged with monitoring developments presented statistics (compiled on the basis of 184 studies) suggesting an annual rate of preventable adverse events (vermeidbare unerwiinschte Ereignisse) of 2-4% in hospital care, and a PAE-related mortality rate of 0.1%.6 Given that some 17 million in-patient treatments take place each year, this corresponds to half-a-million injuries and 17,000 preventable deaths. 7 This realization has triggered an interest in recent years in initiatives designed to promote patient safety, in particular through enhanced risk management systems. Specific German measures in this area will be looked at further, towards the end of the paper, in Part III C. First though we shall consider matters from the ex post facto perspective of a case where medical injury to a patient has occurred. In such a situation, what are the potential legal consequences in terms of accountability and redress mechanisms that may follow?
I. THE POTENTIAL LEGAL CONSEQUENCES OF MEDICAL INJURY

A. Criminal Law
The first possibility is that the treating doctor may be subject to criminal proceedings. Indeed, it has been estimated that around 3,000 criminal investigations against doctors are commenced with respect to medical errors each year. 8 Leaving aside cases where the patient dies (in which a charge of negligent manslaughter (fahrldssige Tatung) may arise under section 222 of the Strafgesetzbuch [StGB] [Penal Code], 9 there are two main offenses that come into consideration. In the first place, German law recognizes a crime of negligent bodily injury (fahrldssige Karperverletzung) , which is penalized under section 229 of the StGB.' 0 Thus even in cases of comparatively minor injury, where a patient suspects the injury arose from negligence, he has the option of reporting the doctor to the police. Secondly, German law places very stringent validity requirements on consent to medical treatment; as discussed in more detail later, any deficit in information (including the non-disclosure of risks and alternatives) may render consent void." In such cases, the doctor could potentially face a charge of assault (Kdrperverletzung) under section 223 of the StGB.12
Admittedly, in around ninety-five percent of cases, the action will be stayed for lack of evidence or public interest. 13 Moreover, in cases that proceed to trial, the doctor will usually secure an acquittal. Here, (in contrast to private law) the prosecution is required to prove subjective fault on the doctor's part (i.e., that he was individually capable of avoiding the mistake in question).1 4 Similarly, as regards a charge of assault following inadequate consent, it must be shown that, if the patient had received the wrongfully withheld information, he would have refused the treatment. 15 The onus of proof with respect to all matters remains on the prosecution: the proof modifications or reversals that (as we shall see later) are such a feature of German private law in this area do not apply.
In the relatively rare case of a conviction, the doctor will generally pay a fine. However, if the court finds a gross dereliction of duty on his part and sees a risk of repetition, it may ban him from practicing for up to five years.1 6 In principle, commencement of a criminal action against a doctor, as well as its outcome, does not prejudice any private law action the patient has with respect to the same injury. It is true that concerns have sometimes been raised that patients may use the threat of a criminal investigation to pressure the doctor into settling a damages claim. However, this may merely antagonize the doctor and stiffen his resolve to defend the claim. Thus patient-solicitors normally advise their clients against taking such a course. 17
B. Professional and Disciplinary Sanctions
Besides exposure to potential criminal liability, the doctor may have to answer for a medical injury before various professional bodies and/or, in the case of a doctor employed in a hospital, his employer. As noted above, doctors are required to join the medical council of the state in which they practice and will be subject to that council's professional rules. These rules include a duty to treat patients conscientiously and appropriately.' 8 How-ever, the doctor will not be called to account for an ordinary failure leading to injury, even where there was fault in a legal sense. Rather, a gross failure of care is required, or injury in circumstances that imply a breach of an anterior professional duty, such as the failure to keep up-to-date with medical knowledge by continuing professional training.19 In these cases, the doctor will be required to appear before one of the professional tribunals (Berufsgerichte), attached to the administrative courts. 20 Where the allegation is made out, sanctions may include a fine and/or a practice ban. 2 1 In addition, where there is a finding against the doctor in the relevant professional proceedings (or indeed in a criminal trial), this may lead the federal level approbation authority to act to remove his general practicing certificate. The authority has this power in cases where the doctor's conduct demonstrates unworthiness or unreliability to such a degree that he no longer commands the trust and confidence required of a doctor. 22
C. Fault-Based Compensation in Private Law
The above mechanisms focus upon the doctor, with the aims of securing accountability and reducing the risk to patients from delinquent practitioners. However, they do not offer redress in a direct sense to the patient. Instead, if the latter wishes to obtain compensation for the injury he has suffered, he must turn to the institutions of private law. In Germany an increasing number of patients are availing themselves of this option: today it is estimated that between 20,000 and 40,000 private law claims commence each year. 24 the patient generally has the choice of bringing an action in contract or in tort (or in both). Admittedly, in the past there were differences between these two routes, as there were discrepancies in the respective rules; however, the key differences relevant to medical malpractice claims were removed in 2002 by reforms to the BGB, 25 so that now the rules in effect duplicate each other. 2 6 Looking first at contractual liability, the patient can sue on the basis of the doctor's alleged breach of his contractually assumed duties. This applies not only to patients who have private insurance, and pay the doctor in full before recouping this money from their insurer, but also to (the majority of) patients whose treatment is paid for by a statutory public insurance fund. 27 The general basis for liability for breach of contract is set out in the BGB as follows:
Section 276 Responsibility of the obligor (1) The obligor is responsible for intention and negligence, if a higher or lower degree of liability is neither laid down nor to be inferred from the other subject matter of the obligation, including but not limited to the giving of a guarantee ... (2) A person acts negligently if he fails to exercise reasonable care.
Section 280 Damages for breach of duty (1) If the obligor breaches a duty arising from the obligation, the obligee may demand damages for the damage caused thereby. This does not apply if the obligor is not responsible for the breach of duty. 28 As these provisions indicate, contractual liability in Germany is based on fault, in the sense that, even after a breach of contract is made out, the defendant has the chance to exculpate himself by showing lack of fault (intention or negligence). 29 In fact, with regard to contracts for medical treatment, matters usually do not reach this stage. The reason is that such contracts are generally treated as service contracts, under which the doctor is not held to a strict duty of achieving a given result (such as a cure), but simply one of careful performance. 3 0 In other words, the doctor's fault (i.e. negligent performance) must already be shown at the initial stage of establishing a breach of contract. , BGBL. I at 3138. The relevant differences were that damages for pain and suffering used to be available in tort alone and a longer limitation period applied in contract.
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27. This reflects the non-requirement of consideration in German contract law. Thus a private law contract exists between a doctor and a publicly-insured patient. See SGB V § 76(4). In relation to hospital treatment, the effect of the contractual rules is to focus liability upon the hospital authority. In the majority of cases the patient will enter into a contract with both the hospital and the particular doctor(s) treating him. Besides being vicariously liable for the defaults of its employees, the hospital will be directly liable for the conduct of doctors occupying managerial positions.
3 1 Moreover, there has been an increasing tendency in malpractice cases to impose direct liability with respect to organizational failures.
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Moving on to tortious liability, the basis for this is found in section 823 (1) BGB, which provides as follows: "A person who, intentionally or negligently, unlawfully injures the life, body, health, freedom, property or another right of another person is liable to make compensation to the other party for the damage arising from this." 33 Here again, fault in the form of intention or negligence is a precondition for liability. In this regard the same definition of negligence applies as for contract, namely the failure (under section 276 (2) BGB) to exercise reasonable care. Again, the patient may choose to bring his action against an individual doctor and/or the hospital.
As previously hinted, a claim in private law represents by far the most significant way for patients injured during medical treatment to gain redress. Accordingly, in Part II below, we shall look in more detail at the rules that determine the existence and extent of a valid claim in a particular case. There too we shall consider an essential adjunct to the system, in the form of medical liability insurance, as well as the system of extra-judicial 'medical arbitration boards' in Germany, aimed at encouraging the abandonment or settlement of claims.
D. Strict Liability and No-Fault Compensation for Medical Product Injury
In the case of injury attributable to medical products, German law also offers the possibility of compensation independent of fault. First 34 This provides in section 84 for liability against pharmaceutical manufacturers in cases where a medicinal product, used as prescribed, causes injury that, in light of the overall level of medical scientific development, may be regarded as unacceptable. 35 In addition, following initiatives at the EC level, injury from non-pharmaceutical medical products is covered within the more general "strict liability" regime for consumer products under the Produkthaftungsgesetz [ProdHaftG] [Products Liability Act]. 36 Both the AMG and ProdHaftG regimes are regarded as complex in terms of their scope of application, and are relatively seldom used. One common difficulty has been establishing the causal link between a given product and an injury. In this regard, some reforms were made to the AMG in 2002, easing the patient's situation. Now, once he shows the medicine was capable of causing the injury he suffered, absent a plausible alternative explanation, the presumption will be that it did so in his case; there is also a right to obtain information from the manufacturer as to the medicine's known effects. 37 Despite these changes, the pharmaceutical industry reported that between mid-2002 and mid-2005, it received just 220 compensation claims under the AMG, and seventy requests for information.
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In the second place, there are two limited pockets of no-fault liability with respect to medicinal product injuries. Although no-fault compensation for medical injury thus plays a limited role in modem Germany, it is worth remarking that things were different in the former German Democratic Republic (GDR). There, a partial nofault scheme of "additional support for victims of medical injury" operated, which covered iatrogenic injury, absent fault, if this was severe and in gross disproportion to the seriousness of the condition being treated. 42 A rationale that has been suggested for the scheme was of counterbalancing the duty on GDR citizens to seek treatment to safeguard their economic productivity. Be that as it may, after German reunification, the scheme was no longer seen as socially justified, and it was disbanded in 1994.43
E. Social Security, Insurance, and Subrogation Issues
Patients who neither qualify for private law compensation nor fall within one of the limited statutory strict liability and no-fault schemes must fall back on the general system of social security. This provides injured and/or disabled persons with access to collective social protection irrespective of the source of injury, and in Germany is relatively generous. Thus the costs of further remedial treatment are covered by the medical insurance funds in the normal way, as are the ongoing costs of nursing care in cases of long-term disability. 44 In addition, if the patient was employed and is now unable to work, his employer is required to continue to pay his salary for the first six weeks of absence; thereafter, he is entitled to statutory invalidity benefit (payable by the medical insurance funds), at seventy percent of his previous salary, for eighteen months. 4 5 At a later point he will also become eligible for his statutory pension, albeit in a lower sum. 46 In some cases, the patient may also have augmented social security benefits through private insurance.
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In cases of established medical malpractice, the relevant insuranceproviders, having paid out sums to or for the patient, will have a right of recourse against the doctor's or hospital's liability insurer. 48 Until a few years ago, such cases remained the exception: due to high administrative costs, the preference was for advance global settlements within the insurance sector, by which the liability insurers set aside a sum to cover injuries caused by their insured, and the patient insurance funds waived recourse. 49 However, latterly, against the backdrop of financial pressure on the social security system, this has changed. Indeed, since 2004, hospitals have been under a duty to inform social insurance providers in cases in which their insured has suffered injury from putative medical negligence. 50 It is now reported that some fifteen percent of damages in malpractice claims go to patients' social and private insurance providers via subrogation. 5 1
II. THE SYSTEM OF PRIVATE LAW COMPENSATION
In practice, as previously mentioned, private law provides the patient's primary route to reparation for medical injury. As well as serving to close gaps in social security protection (particularly with respect to persons who 45 are not employed or who suffer long-term disability), it provides the only means for the patient to recover non-pecuniary damages for pain and suffering (Schmerzensgeld).
As we saw in Part I C, the legal basis for the treating side's liability is found in key provisions of the German Civil Code [BGB] . However, the rules that then determine the existence, or not, of liability in a given case are largely a product of judge-made law. 52 Indeed, over the last fifty years, the courts have created a subtle and involved jurisprudence, with a significant number of cases going all the way to the Bundesgerichthof [BGH] [Federal Court of Justice]. 53 An important distinction at the outset, as to how claims are classified and dealt with, is between cases of treatment malpractice (Behandlungsfehler), and those of disclosure malpractice (AuJkldrungsfehler).
A. Treatment Malpractice Claims
Faulty Treatment
As discussed earlier, fault is a requirement for liability to arise; this is so whether a claim is based on contract or tort. Typically negligence will be at issue, which as we saw is defined as the failure to exercise reasonable care. 54 In the case of a doctor, the BGH has held the applicable standard of care to be that of "a respectable and conscientious medical professional of average expertise in the relevant field." 5 5 This is an objective test, with the result that if a doctor undertakes a task for which he does not (yet) have sufficient competence, he will generally be liable. In a leading decision on the duties of junior doctors, the BGH stated:
[A junior doctor] owes the same duty of skill and care to the patient as any other doctor. . . If he recognises, or ought to recognise, that the patient will be exposed to a heightened risk of injury as a result of his inex-
52.
For an account of the relevant rules from a comparative perspective, see MARC STAUCH, THE
LAW OF MEDICAL NEGLIGENCE IN ENGLAND AND GERMANY -A COMPARATIVE ANALYSIS (2008).
53. The BGH is the final appeal court for private law actions. In the thirty or so years before 2002 (when the German civil procedure rules changed to require leave from the intermediate appellate courts) the BGH typically heard between ten to twenty medical malpractice appeals each year. Since then, the number has fallen to between five and ten each year. perience, he should not proceed to treat against the dictates of his medical conscience and own better judgment. 56 As this suggests, a junior doctor may be exculpated on the basis that he could not reasonably have known of his own lack of necessary skill. In such a case, liability will be placed exclusively upon the hospital for an organizational failure in deploying him for the relevant task and/or failing to supervise him. 57 A further effect of the objective approach is that a hospital may not defend itself by pleading a lack of resources. At the same time, some variation in care between hospitals is accepted as inevitable, so that-provided a threshold standard of care is satisfied-a small local hospital need not operate to the same level as a university hospital. 58 A more controversial issue concerns the standard owed in emergency situations (outside a hospital). Here, on the face of it, the "Good Samaritan" doctor may avail himself of section 680 BGB, which restricts the liability of "rescuers" to cases where their conduct was wilful or grossly negligent. However, the courts have as yet left open how far this provision would apply to someone with professional medical training. 59 In assessing a particular case, if the doctor has met the required standard of care, the courts will be guided in the first place by the opinion evidence of other doctors as to whether his conduct was justified. Indeed, the BGH has held that a judge is not entitled to find negligence on the basis of ideas of his own, without the support of the experts. 60 At the same time, the courts are willing to look critically at practices accepted by the medical experts and will sometimes find them wanting. As the BGH stated in a medical negligence case from 1964:
BORGERLICHES GESETZBUCH
[T]he fact a given practice is customary will not be enough to exclude negligence if at the same time there is a failure to do all that is necessary, according to the rules and experience of medical science, to safeguard the patient from bodily harm. At least as significant, in terms of finding fault, are situations classified by the courts as involving "fully masterable risks" (voll beherrschbare Risiken). This covers cases where the harm to the patient stems from a risk arising out of the treatment environment. In such cases the occurrence of the risk per se qualifies as a breach of one of the treating side's subsidiary obligations under the treatment contract, which-unlike the primary duty of attempting a cure-are construed strictly. As the BGH noted in a leading case from 1977, where a patient suffered brain damage due to a defect in the anaesthetic equipment:
The hospital authority owed a contractual duty of care with respect to the provision of a properly functioning oxygen machine. The objective breach of this led to the damage in question... The principle [that the doctor will not be held contractually to the achievement of a given outcome] does not apply to the fulfilment of fully-masterable subsidiary obligations, in particular the guaranteeing of safe technical equipment during treatment.
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Here, in line with the scheme of contractual liability outlined in section 280(1) of the BGB, it will be for the doctor and/or hospital to show they are not liable for the breach. 63 Nonetheless, the burden of justification will be a heavy one: the court is frequently able (with the benefit of hindsight) to identify precautions that could and should have been taken against the risk. As commentators have noted, the result is to tighten liability in the direction of strict liability. 64 In recent years, the German courts have subjected an increasing number of the treating side's duties to this form of analysis, developing in the process an extensive case law. 65 In addition to cases of defective equipment, categories where it is applied include injuries stemming from positioning on the operating table, as well as post-operative infections. 6 6 More generally, it will encompass a failure of planning or control at institutional level, e.g., the non-availability of sufficiently skilled staff, inade- Assuming a faulty breach of duty is established, it remains necessary for the patient to show that his injury arose from this, rather than e.g., simply as an unavoidable consequence of his underlying medical condition. Here German law employs the "conditio sine qua non formula," which restricts liability to cases in which the defendant's fault cannot be "eliminated in thought" (hinweggedacht) without the patient's injury too ceasing to exist. 68 For practical purposes this is the same as the "but for test" used under the common law. In both cases the key question is whether or not the defendant's faulty conduct was a necessary condition for the injury-i.e., did it make a difference?
As with the use of the "but for test," there is little theoretical difficulty with this approach in medical malpractice cases. Thus instances of genuine causal over-determination, which can pose trouble for a sine qua non analysis, are very rare. 69 Similarly, it is unusual, once the factual causation hurdle is satisfied, for objections to be taken on grounds of no legal (or proximate) causation: usually the patient's injury is squarely within the risk from which the doctor was obliged to protect him. 70 Nevertheless, as is well known, considerable difficulties remain of an evidential nature, namely how to decide, against a background of concurrent risk factors (the typical situation in medical cases), that it was the doctor's fault-rather than one of those other factors-that featured in the causal set for injury. 7 1 The inventive response of the German courts to these difficulties is examined under "proof issues." 
See
Proof Issues
The burden of showing the faulty breach of duty by the doctor/hospital, as well as the factual causal link between this and his injury, is prima facie upon the patient. Moreover, it is a burden he must satisfy to the strict German civil proof standard of "judicial conviction." 72 On the face of things, given the notorious normative and factual complexity of medical malpractice claims, this makes life very difficult for a patient-plaintiff. In practice, though, patients in Germany have less to fear from evidential problems than may be supposed. There are three main reasons for this.
In the first place, the civil courts in Germany, rather than simply arbitrating between the respective contentions of the parties, engage actively in seeking the truth as to what occurred. This "inquisitorial" approach is reflected in the way that evidence is gathered and assessed. Thus in the context of a medical malpractice claim, the court will appoint one or more neutral experts to assist it. Such experts, who have access to the full written documentation in the case, such as medical records and the testimony of the patient and treating doctors, are required to prepare a report (Gutachten) detailing their conclusions on the relevant factual and normative issues. 73 Though not binding on the judges, who will supplement their understanding by oral questioning of the various witnesses (including the experts), such reports will carry strong weight in the decision of the court.
In medical injury claims, with their complex facts and the informational inequality between the parties, judges have taken special account of the patient's difficulties. This also has a constitutional law dimension, given the patient's right to a fair hearing under while remaining neutral-should generally be ready to intervene and ask questions or suggest lines of questioning to the patient's legal representative.
76
In the second place, and also with the aim of securing "equality of arms," the German courts have developed a number of specific doctrines in treatment malpractice cases, whose effect is to relax the strict standard of proof, or in some cases to shift the burden of proof from the patient to the treating side. In this regard, we have already noted the existence of the figure of "fully masterable risks," which in some cases places the onus from the outset on the treating side to explain and justify how a particular injury occurred. 77 In addition, the courts have applied a formal presumption in cases of inadequate documentation by the treating side. Here, they will assume, in the absence of a record of a given measure, e.g., a diagnostic test or therapeutic procedure, that the same was omitted. In cases where such a measure was normatively indicated, then (assuming the treating side is unable to rebut the presumption by independent evidence), this will lead to a straightforward finding of negligence.
78
As noted earlier, one area where evidential uncertainty is especially likely is with regard to the question of factual causation: the patient is exposed to several risks, those posed by his illness and by treatment, and it may simply be impossible-on the current state of the science-to identify their respective contributions and say that, but for faulty treatment, the patient would have avoided injury. Here, in some cases, the courts have been prepared to relax the high proof standard of "judicial conviction." In particular, where the injury may be seen as "secondary" to some earlier infringement of the patient's bodily integrity or health (caused by the defendant), the courts will assess the putative link between the initial and secondary harm, according to the balance of probabilities. 79 Far more significantly, though, the courts have developed a doctrine allowing for a full-scale proof reversal on causation in cases of "gross treatment error" (grobe Behandlungsfehler). In line with this, where the 76. See KATZENMEIER, supra note 26, at 390-92. 77. See supra text accompanying note 63; see also STAUCH, supra note 52, at 74-76. 78. See KATZENMEIER, supra note 34, at 470. 79. This approach derives from the greater freedom the courts have, under section 287 of the ZPO, to assess proof going to the extent, rather than the existence, of liability (normally relevant to fixing quantum). The BGH applied it in the treatment malpractice context, for example, where a doctor misdiagnosed a fractured finger and thus failed to set it in plaster (the primary injury). Subsequently, when the patient re-injured the finger, the result was permanent atrophy of the bone (the secondary injury). [Vol 86:3 treatment was particularly negligent and created a more than negligible risk of the injury in suit, the onus shifts to the treating side to prove it was not causative. As such a proof reversal will nearly always be determinative as regards the question of liability, it is appropriate to consider further what the courts mean by a gross treatment error. In a case from 1983, the BGH commented on the issue as follows:
A mistake that, while amounting to a breach of duty, is of the type that may on occasion befall even a careful and conscientious doctor, is not sufficient; rather the mistake, while not necessarily subjectively inexcusable-e.g. if attributable to special factors affecting the particular doctor-must be one that, in terms of the training and qualifications objectively required of doctors, is no longer comprehensible-i.e. is a mistake of the sort that a doctor simply ought not to make. 80 At the same time, it is recognized that the factors making an error "gross" vary with the circumstances so that no conclusive or exhaustive definition is available. 8 1 In this regard, the views of the medical experts will be crucial: a judge may not find an error to be "gross" if the experts are equivocal as to whether there was even ordinary negligence. 82 However, the court is entitled to take account of the overall history of the patient's treatment and may treat a series of smaller mistakes, none of which is gross by itself, as having cumulatively attained this status. 83 In relation to misdiagnosis cases, the BGH has noted the ambiguity with which illnesses may appear, and has suggested that a court should find gross fault only in cases of "fundamental error." 84 However, such a finding is easier where proper diagnostic tests were not carried out. Indeed, here the degree of the treating side's culpability (in not conducting the tests) may be irrelevant. This is because the courts have treated purely hypothetical gross errors as a trigger for the proof reversal as to causation. As discussed later, the approach of the German courts in relation to gross errors has been the subject of criticism. 8 6 One consequence of its use up until now, though, is that it has largely pre-empted interest in responses to causal uncertainty based on proportional recovery for "loss of chance." Under the existing rules, the patient generally is already better placed, at least where he can show an actual or hypothetical gross error by the treating side: in such a case he will normally achieve full recovery, even where the likelihood that the error played a part in his injury is quite small.
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The third and last reason why the prima facie tricky proof rules in treatment malpractice cases often do not pose a barrier to the patient recovering compensation is that in a significant number of cases he can side-step them altogether by reformulating his claim as one of "disclosure malpractice." It is to this form of claim that we now turn our attention.
B. Disclosure Malpractice Claims
Background
Claims for disclosure malpractice provide an alternative basis of argument in cases of iatrogenic injury. Instead of showing the injury stemmed from fault in the execution of treatment, the patient may argue that, insofar as the risk of such injury was indeed inherent in the treatment, the doctor failed in his anterior duty to warn of it. As a result, so the argument continues, the patient's agreement to treatment was defective and the doctor should be liable for the injuries arising from it. In Germany the comparative ease of proof and lack of causal limitations in respect of such claims have made them a popular avenue of redress for medical injury: it has been estimated that patients raise arguments based on inadequate disclosure in around one-third of actions. 88 The starting point for such a claim is the basic rule found in most countries that medical treatment is unlawful in the absence of the patient's consent. In Germany, as well as giving rise to criminal liability, such treatment will qualify as unlawful bodily injury within section 823(1) of the BGB-the so-called Karperverletzungsdoktrin. 89 Importantly (in contrast 88. KATZENMEIER, supra note 26, at 357 n. 248. Very often the patient will argue the point in the alternative as a back-up to his primary claim of treatment malpractice.
89. Id. at 112. At the same time, the doctor will be in breach of his contractual duties to the patient.
[Vol 86:3to treatment malpractice claims), the proof burden from the outset rests upon the doctor to show that he had the patient's consent, i.e. as a defense rendering the treatment lawful.
A second very significant point is that for consent to be valid, the doctor must not only have provided basic information as to the nature and purpose of treatment, but also must have informed the patient adequately about treatment risks and alternatives. In German law, unlike under the common law, there is no division of actions into battery and negligence; instead any situation of inadequate information disclosure, be it an egregious failure to tell the patient anything at all, or a simple slip in forgetting a trivial but disclosable risk, will equally give rise to an unlawful bodily injury under section 823(1) of the BGB. 90 
Standard of Disclosure
The German courts have evolved a high standard of required information disclosure. A subjective approach is taken, according to which the doctor should divulge every matter that may conceivably affect the decision of the individual patient, including quite negligible risks. As the BGH stated in a decision from 2000:
Determinative, as regards the doctor's duty to disclose, is not a given probability of a risk materialising, expressed in statistical terms. Rather, the decisive questions are how far the risk is particularly associated with the treatment and whether its occurrence would have a grave impact upon the patient's lifestyle. . . In principle this means that, on occasion, extremely rare risks may have to be disclosed. 91 On this basis, risks measured in fractions of millions have on occasion been held disclosable. 92 However, risks that are a matter of common knowledge need not be divulged. Moreover, as regards the detail of information provided, the courts have held it is normally sufficient for the patient to receive a general picture of a given risk (im Grof3en und Ganzen), in terms of what its occurrence could mean for him. A technical disquisition is not required.
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Sometimes consent will also be nullified by a failure adequately to inform the patient of treatment alternatives. At least where these are in general use, then, where the risks attaching to each option are distinct, they should be discussed with the patient, e.g., if there is a choice between surgery and more conservative treatment. 94 Moreover, where an alternative (to the treatment the doctor proposes) is favoured by mainstream medical opinion, this too should be made clear. 95
Causation
The positioning of non-disclosure of risk cases in German law, as akin to a battery under the common law, leaves relatively little room for factual causal limitations. Thus the question of whether the patient would have agreed to treatment if he had known of the risk is of subordinate importance: the unlawful act is the treatment, and the injury flowed from that. On other hand, the courts have allowed the doctor to raise the argument that the patient would have agreed to treatment anyway, as a form of defense known as "hypothetical consent" (hypothetische Einwilligung). 96 Here, though, the burden of proof will be upon the doctor (and to the strict section 286 ZPO standard); in line with this, even if the doctor establishes that it would have been objectively against the patient's interests to refuse the treatment (notwithstanding knowledge of the risk), it will be sufficient in rebuttal for the patient to persuade the court that he would have been placed in a dilemma (Entscheidungskonflikt) as to whether to consent. He need not show that he would actually have refused. 9 7 In addition, the doctor may sometimes try to plead the absence of legal causation. This possibility arises in cases where the risk whose nondisclosure made the treatment unlawful did not materialise, and the injury instead stemmed from a different and non-disclosable risk. Here it may be argued that the prevention of such injury was not within the protective purpose (Schutzzweck) of the disclosure rule. Generally, though, the courts have been unwilling to accept such arguments, 98 which they see as inimical to patient autonomy. As the BGH stated in a case from 1989:
Consent to medical treatment is something that can only be given or withheld in its entirety ... Accordingly, where there is a deficit in disclosure, the treatment as a whole is unlawful, regardless of whether the risk that materialised was itself disclosable or not; to the extent that the lack of disclosure involved fault on the doctor's part, he will thus be liable in principle for all of the treatment's injurious consequences. 99
C. Damages and Liability Insurance Issues
Where the patient establishes liability for his injury, be it on the basis of treatment or disclosure malpractice, he is entitled to full reparation under section 249(1) of the BGB. This provides: "(1) A person who is liable in damages must restore the position that would exist if the circumstance obliging him to pay damages had not occurred." 10 0
As in other countries, damages will encompass both a pecuniary aspect, based on the financial loss occasioned by the injury to the patient (materielle Schdden), and a non-pecuniary element, reflecting the patient's pain and suffering (immaterielle Schdden / Schmerzensgeld). As regards the former, this will include past and future nursing care, necessary adaptations to the patient's home, lost earnings, and legal costs. Such sums can be very significant, especially for the long-term disabled. In recent years there has been a rise in pecuniary damages awarded by the courts, with compensation sometimes running into several million euros. 10 1
As to damages for pain and suffering, German courts had in the past a reputation for awarding fairly modest sums in comparison to courts in other countries. However, while this still appears to be so at the lower end of the personal injury spectrum, it is no longer true in relation to more serious harm.1 02 A significant development was a BGH decision in 1992, which recognized such damages also for gross mental impairment, where the plaintiff remains subjectively unaware of his situation. 103 As a result, high sums of damages are now awarded in cases of severe brain-damage leading to minimal consciousness. In recent decisions concerning severely disabled neonates, awards of half-a-million euros and more appear to have become the norm. 104 Naturally, a critical issue in such cases is the doctor's and/or hospital's ability to pay. In this regard, while not a statutory precondition to practice, the Standesrecht of the doctors' medical councils requires them to carry liability insurance (Haftpflichtversicherung).
0 5 Similarly, the vast majority of hospitals, though not strictly required, have taken out such an insurance policy. 106 In the past this non-mandatory approach does not appear to have created major problems.1 07 However, in the light of the higher awards, and an associated rise in premiums, there is now concern that some doctors may no longer be adequately insured: 0 8 this and other liability insurance issues are considered further in Part III A.
D. The Medical Arbitration Boards
In Germany, a mechanism exists that is designed to clear the way towards settlement, by the treating-side's liability insurer or the patient abandoning his legal action, in the form of a system of medical arbitration boards (Gutachterkommissionen and Schlichtungsstellen). The formation of these boards began on the initiative of the regional medical councils in the mid-1970s-a time of a marked rise in malpractice litigation and growing 106. BERGMANN & WEVER, supra note 17, at 241-42. In the case of a few large public hospitals funded by the Ldnder, these remain "self-insurers", i.e., they pay damages out of their overall (publiclyfinanced) budget. 
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[Vol 86:3 distrust between doctors and patients. By establishing them, the profession hoped to defuse these tensions and demonstrate openness.109 Today there are twelve such boards, attached to the Landesdrztekammer, which operate across Germany. Their general remit is to offer an expert report (Gutachten) outside the formal process of litigation, as to whether there was faulty treatment causative of injury. The proceedings remain cost-free for the patient, being financed by the Landesdrztekammer, with contributions from hospital authorities. Typically, a claim will be assessed by expert panels of between three-to-five members, one whom is legally qualified and the others doctors (including one from the relevant specialty).' 10 A key principle is that submitting to a board's adjudication is voluntary. Patients retain the option of bringing legal proceedings (though if this occurs, the board will stay its own investigation) 1 1 '; the doctor too is not required to agree to the proceedings-albeit in practice they are usually happy to do so. Subsequently, the board's decision as to whether there was faulty treatment is not binding on the parties. The boards are not surrogate courts, and will avoid contentious points of fact or law.11 2 Instead, they reach their findings on a review of largely agreed evidence (including the patient's medical records and affidavits from the patient and doctor); on average, it takes around fourteen months for them to issue a decision. 113 The working of the medical arbitration boards has generally been perceived as a success, at least in less complex cases, and the take-up upon them has increased steadily over time. Statistics published on the website of the Bundesarztekammer show that in 2009, nearly 11,000 new applications were made. 114 On average the boards identify medical negligence as the cause of injury in around a quarter of the cases they investigate; and in around seventy percent of these, the doctor's liability insurer will then pro- 112. Thus where there is a factual disagreement-for example, as to what was said in a nondisclosure case-the board will not adjudicate. Similarly, faced with complex and disputed evidence on the issue of causation, it will leave its findings open. Unlike a court, it is not required to make positive findings of fact.
113. See MEURER, supra note 109, at 62-63. During this time, the limitation period in respect of potential legal proceedings will be suspended. 
See
A. Empirical Data
As noted earlier, it has been estimated that between 20,000 and 40,000 private law claims commence in Germany every year.' 16 In the absence of a central collection point for such statistics, the precise figures remain uncertain, but information from the insurance sector may be indicative. With regard to cases against hospitals; data compiled over several years by the Ecclesia Insurance Group, the leading hospital liability insurer, indicate a claim-rate of just under 0.1% per patient-treatment."
7 Extrapolated to the overall number of hospital treatments in Germany, this produces an annual figure of around 17,000 claims for that sector alone.
In terms of historical development, there was a sharp rise in the rate of litigation over the last four decades of the twentieth century, with the estimated annual number of claims rising from a few hundred at the end of the 1950s to 6,000 at the end of the 1970s and reaching the present figure by the beginning of the new century.11 8 In the last decade the numbers have apparently remained fairly stable: this is supported by the figures collated by the Bundesdrztekammer in respect of the estimated one-third of claims that go before the arbitration boards. As noted, in 2009, there were some 11,000 such proceedings, only a small increase over the figure (10,500) for
2005.119
Only eight percent of claims will go to trial (and even fewer to judgment). The rest are settled by the doctor/hospital's liability insurer or abandoned, in some cases following adjudication by an arbitration board. claims notified to it.120 Of cases that end up in court, the patient will succeed in around thirty to forty percent of them. A survey in 2009, which examined medical malpractice cases dealt with at first instance by the Landgericht in Dortmund, found the patient was successful in part or whole in 50 out of 130 cases; of these, 36 involved late settlements (9 with the court's assistance).121 Measured against the total number of medical treatments performed, it is apparent that the rate of malpractice litigation in Germany even today remains relatively low.1 22 What by contrast has increased dramatically in recent years is the overall cost to the system of such litigation. This is due not least to the higher sums of damages payable in cases of proven causative negligence, reflecting increased awards both for pecuniary and nonpecuniary losses, as well as longer life expectancies.1 23 Above all there has been a leap in the size of awards in the most serious cases of injury, which, while making up less than one percent of claims, now account for twothirds of total sums paid out. 124 Thus from 1981-2001, the average cost to the liability insurers of each claim (including those that were settled or abandoned) trebled, and the sum appears to have doubled again in the last decade.1 25 Overall, liability insurers probably now pay out in excess of a billion euros each year in respect of medical injury claims.1 26 The consequence has been a drop in the number of companies willing to offer such insurance, as well as an escalation in the premiums required by those that remain. 
B. Evaluation of the Private Law Redress Rules
Returning to the legal redress rules examined in Part II, and in particular those that go to the existence as opposed to the extent of a claim, there have been various criticisms of the case law of the German courts over the years. As regards treatment malpractice, this is true especially of the reversal of proof as to causation in cases of gross errors. As commentators have pointed out, this is a judicial inroad into the proof rules laid down by the legislature, which lacks a convincing theoretical basis. In addition, the difficulty of defining what counts as a "gross" error has led to unpredictable outcomes. 133 Some writers (and judges) defend the courts' approach as a matter of practical justice, noting that otherwise patients would often find it impossible to win their claims. 134 However, the views of those who urge its abandonment in favour of a proportionate approach to recovery in doubtful causation cases appear to be gaining ground.1 35 128. Flintrop & Korzillius, supra note 51. The concern reported a loss (i.e., shortfall in premiums collected relative to its liabilities) of some 100 million euros for each of the previous three years. Equally controversial has been the approach of the judiciary in cases of disclosure malpractice. Here, there has been criticism of the courts' Korperverletzungsdoktrin (classifying medical treatment prima facie as assault).1 36 In addition, with regard to the standard of information disclosure, commentators have pointed to the legal uncertainty created by the courts' highly subjective approach to the risks that they hold disclosable. Doctors as well have expressed disquiet at the encroachment upon their clinical autonomy: the perception they have is of duties imposed by medical laymen, which take little account of the patient's best interests. 13 7 Overall, what seems clear is that the redress rules lead to overcompensation from the standpoint of corrective justice.1 38 Thus in some cases, fault has arguably been replaced by a de facto strict liability standard: this is true both in disclosure malpractice cases, where as noted, it is difficult to anticipate what risks doctors are required to disclose, and in relation to the application of the fully masterable risks doctrine in treatment malpractice cases. 139 Secondly, the approach taken to factual causation issues in both types of claims gives rise to a significant number of "false positives": the patient will sometimes be compensated for an injury he would have suffered anyway, even if the doctor/hospital had performed impeccably.1
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Up until now, though, this "patient friendly" approach has met with a large degree of acceptance. The courts have addressed key problems for patients in medical injury litigation (as to information deficits and proof). Insofar as over-compensation results, this has been seen by many as acceptable "loss-spreading" within a social democratic society.141 Another important point relates to the access of justice enjoyed by patients. Thus the costs of bringing a claim remain broadly in line with those for other forms of private litigation, and are often covered by legal costs insurance held by 
138.
From that standpoint, the defendant should be liable for injury arising from his faulty conduct, and not otherwise.
139. See KATZENMEIER, supra note 26, at 167, 539. 140. As discussed in Part II A, where a gross treatment error is found, even in case of a modest risk, it is for the doctor to show (per impossibile) that this did not cause the injury. Similarly, in a disclosure malpractice action, the doctor's prospects of successfully raising the defense of "hypothetical consent" are only slightly better.
141. See KATZENMEIER, supra note 26, at 539-40.
the patient. 142 In addition, as noted in Part II D, the patient always has the option of referring his claim to one of the cost-free medical arbitration boards. This general satisfaction is reflected in the relative lack of interest in replacing the present approach to compensating medical injury with a "no fault" insurance-based scheme. Though there were some initiatives in this direction in the 1970s, the consensus is that such a scheme would be both difficult to design equitably and too expensive.1 43 As noted in Part I D, after Germany reunification, the former partial no-fault scheme in the German Democratic Republic was wound up. Nevertheless, as suggested in further below, the established consensus is now under increasing pressure.
C. Patient Safety Initiatives
Recently, there has been growing interest in initiatives aimed at improving patient safety: as noted in the introduction, this has been triggered in part by evidence from international studies as to the true incidence of injury in the context of medical care. 14 4 Though in Germany the private law system has not been seen as part of the problem (indeed it is credited in some respects with promoting safety) 14 5 , it is clear that alone it is not sufficient. One problem is that its impact depends on the patient bringing a legal action; however, only a small proportion of problems can be identified in this way.
A major impetus in the direction of improved safety has come from within the medical profession itself. This is reflected in the bodies that have come into being in recent years with the remit of addressing the issue. Thus in 1995 the Bundesdrztekammer and the association of public health insurance doctors formed the Arztliches Zentrum fur Qualitdt in der Medizin Central to efforts at improving patient safety are gathering information as to past incidents, and the formulation and dissemination of strategies to reduce repetition in the future. 14 8 Here, a significant source of information in Germany is represented by the records of the medical arbitration boards, which, as noted, deal with a significant proportion of cases where patients suspect negligence. Most of the boards publish regular case studies bringing particular incidents that they have dealt with to the attention of doctors in the region. Since 2006, data as to all cases dealt with by the boards, have been the subject of systematic collation and analysis.1 4 9 In addition, the Forum Patientensicherheit and the Aktionsbiindnis Patientensicherheit have been involved in setting up critical incident reporting systems, allowing healthcare professionals to register near misses anonymously on-line. Germany now has two main systems of this kind: cirsmedical.de, aimed mainly at health professionals in hospitals, and jederfehler-zaehlt.de ("every mistake counts"), for doctors in private practice. 150 An ongoing project is the creation of an Institute for Patient Safety at the University of Bonn to do further research, using systems and root-cause analysis, into the background to medical injuries. 15 1 CONCLUSION Overall, the German system for compensating for medical injury illustrates the imagination and freedom of the courts in developing the rules they deem necessary to do justice in this complex area. The case law is characterized by considerable subtlety, as well as a tendency to assist the patient. As noted, the effect is over-compensation (on a corrective justice approach), but this has been seen as an aspect of permissible loss redistribution. At least in the past, in the context of the affluent conditions of German society, with costs shared between the social security system and liability insurers, this was a stable solution with broad support, which kept reform initiatives in this area largely off the political agenda.
This position is now under threat in light of the ever higher sums of damages awarded in a minority of cases, as well as the increasing tendency for patients' social and private insurers to invoke their rights of subrogation. As noted above, this is beginning to produce a crisis in the medical liability insurance sector. Although some commentators have expressed the hope that patient safety initiatives, once they bear fruit, may lead to a fall in such cases, this seems unlikely: as noted, one of the findings underlying the patient safety movement is how rarely cases of medical injury lead to a compensation claim. It will at any rate be interesting to see how matters develop in the future.
ADDENDUM
In late March 2011, the German government introduced a Whitepaper on "Patient Rights in Germany" [Grundlagenpapier: Patientenrechte in Deutschland] before the German Parliament.1 52 The paper aims to improve the patient's position in the health care system, including his ability to make good claims in cases of putative medical malpractice: an important aspect of this is improving transparency, by consolidating the existing disparate sources of law into a single dedicated statute. It is planned that the statute will codify many of the rules developed by the courts in this field, such as the rule shifting the burden of proof as to causation in cases of "gross" treatment errors. Patient safety initiatives, including systems of near-miss reporting, are also to be put on a statutory footing. Again, the progress of this statute, which arguably has potential to further strain the compensation system, not least by raising claims awareness, will be watched with interest.
The
Whitepaper is available (in German) at: http://www.bmj.de/SharedDocs/Downloads/DE/pdfs/Grundlagenpapier Patientenrechte.pdfblob=pu blicationFile.
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